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FACTS AND NATURE OF THE CASE

Movant, the Honorable Rick Perry, Governor of the State of Texas, and 

Republican Candidate for the President of the United States, filed this lawsuit 

because he believes he was unconstitutionally restricted from having his name 

appear alongside others on the ballot for the Republican primary for the 

Commonwealth of Virginia.  On January 13, 2012, the District Court entered an 

Order (Doc. #74) and issued a Memorandum Opinion (Doc. #73) finding section 

24.2-545 of the Virginia Code, is “likely . . . unconstitutional” and that Movant is 

likely to succeed on his claim.  

In its analysis of the four Winter factors required for the granting of 

injunctive relief, the District Court found in favor of Movant on each: 1) Movant 

is likely to succeed on its claim as Virginia’s residency requirement for petition 

circulators is “highly unlikely to withstand [Movant’s] First Amendment 

Challenge”; 2) the harm to Movant resulting from Virginia’s unconstitutional 

law “would obviously be irreparable”; 3) the “balance of the equities tip in favor 

of [Movant]”; and 4) the “public interest weighs heavily in favor of [Movant].”  

(Doc. #73 p. 14-21).  The Court found the only adequate remedy available 

remedy is for Movant’s name to be placed on the Commonwealth’s Republican 

primary ballot.

The District Court determined, however, that “except for the doctrine of 
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laches, [Movant] would be entitled to the relief [he] seek[s] (Doc. #73 p. 22).  

The equitable doctrine of laches essentially punishes a litigant for failing to assert 

his rights in a timely manner which operates to prejudice a defendant.  As 

discussed herein, the Court abused its discretion in determining Movant rested on 

his rights for such a period of time to allow the Commonwealth to trample on 

Movant’s First Amendment rights. 

Movant filed this lawsuit on December 27, 2011, the same date the names 

of candidates qualified to appear on the ballot were scheduled to be certified and 

just two business days1 after Defendant Mullins made a preliminary 

determination and publicly announced Movant did not submit enough petition

signatures to qualify to be placed on the ballot.  Prior to this date, Movant 

reasonably expected to meet the requirements of Virginia’s “likely . . . 

unconstitutional” election law, and Respondents could not have suffered any 

injury, as they could not have begun the process of finalizing their ballot orders. 

Movant moves this Court, pursuant to Rule 8(a) of the Federal Rules of 

Appellate Procedure, for an order granting injunctive relief.  Movant would show 

this Court should issue an injunction ordering Movant’s name to appear 

alongside others on the ballot for the Republican primary for the Commonwealth 

                                                
1 Defendant Mullins made a preliminary decision Movant did not submit enough petition signatures on December 
23, 2011.  The four days between Defendant Mullins’ preliminary decision and Movant’s filing of this lawsuit 
included Christmas Eve, Christmas Day, and the generally recognized national holiday of December 26th, on which 
the federal courthouse was closed.
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of Virginia, or in the alternative, that this Court issue an injunction ordering the 

Respondents not to order, print, or mail ballots prior to the Court’s final 

consideration of this appeal. 

REASONS FOR GRANTING RELIEF REQUESTED

In asserting the equitable defense of laches, Respondents must 

demonstrate they were prejudiced by Movant’s unreasonable delay in pursuing 

his rights or claims.  See White v. Daniel, 909 F.2d 99, 102 (4th Cir. 1990). 

“Laches imposes on the defendant the ultimate burden of proving ‘(1) lack of 

diligence by the party against whom the defense is asserted, and (2) prejudice to 

the party asserting the defense.’”  White, 909 F.2d 99, 102 (4th Cir. 1990) 

(quoting Costello v. United States, 365 U.S. 265, 282 (1961)).  A district court’s 

laches determination is reviewed for an abuse of discretion.  See PBM Prods., 

LLC v. Mead Johnson & Co., 639 F.3d 111, 120 (4th Cir. 2011).  A court “has 

abused its discretion if its decision is guided by erroneous legal principles or 

rests upon a clearly erroneous factual finding.” Brown v. Nucor Corp., 576 F.3d 

149, 161 (4th Cir. 2009).

A. Movant was diligent in pursuing his rights

The first element of laches—lack of diligence—exists where “the plaintiff 

delayed inexcusably or unreasonably in filing suit.” White, 909 F.2d at 102 

(quoting Nat’l Wildlife Federation c. Burford, 835 F.2d 305, 318 (D.C. Cir. 
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1987); citing Giddens v. Isbrandtsen Co., 355 F.2d 125, 128 (4th Cir. 1966); 

Baylor Univ. Med. Ctr. v. Heckler, 758 F.2d 1052, 1057 (5th Cir. 1985)).  

Movant first suffered harm as a result of Respondent’s actions and 

Virginia’s unconstitutional election law on December 23, 2011 when Defendant 

Mullins made his preliminary decision that Movant did not submit a sufficient 

number of petition signatures to appear on Virginia’s Republican primary ballot.  

Before Defendant Mullins made his preliminary decision, Movant’s injury was 

merely speculative, and not justiciable, as Movant very well may have succeeded 

in his efforts to secure the requisite number of petition signatures.  See Public 

Citizen v. Miller, 813 F. Supp. 821, 827 (N.D. Ga. 1993), aff’d 992 F.2d 1548 

(11th Cir. 1993) (per curium) (finding a plaintiff’s constitutional claims 

challenging a majority vote statute “were not clearly ripe for adjudication prior to 

the run-off election” because plaintiff might have succeeded in winning such 

election, thereby making the constitutional challenge moot) (citations omitted).

The District Court found Movant’s injury began on August 13, 2011, the 

date on which he filed his candidacy for president, due to his inability to spread his 

message at that time.  (Doc. #73 p. 10-11).  The Court’s logic potentially yields 

incongruous results.  Under the District Court’s view, any candidate could wait 

until the day the petition signatures are due in Virginia to declare themselves a 

candidate for president and then assert a challenge to the constitutionality of 
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section 24.2-545 of the Virginia Code which would not be barred by laches.  

Another illogical result of the District Court’s reasoning is that it would 

require Movant, or any candidate for the Presidency, to pre-emptively apply for 

injunctive relief while there remains a possibility that they may collect the requisite 

number of signatures to appear on the primary ballot.  This is absurd.  Candidates 

for the presidency are focused on running for president, not on fighting legal 

battles to pre-emptively hold state election laws unconstitutional.  

When Movant filed his candidacy, he expected to be able to comply with 

section 24.2-545 of the Virginia State Code.  Movant timely, and steadfastly, 

moved to protect his constitutional rights once his claim was ripe, and he cannot be 

charged with inexcusably or unreasonably delaying the filing of this suit.  

Even assuming, arguendo, Movant’s injuries began when he first filed his 

candidacy, he cannot be charged with a lack of diligence prior to submitting his 

petition signatures, as he reasonably expected to be able to acquire the number 

required by section 24.2-545(B) of the Virginia Code.  See Smith v. Bd. Of Election 

Comm’rs for the City of Chicago, 587 F. Supp. 1136, 1142 (N.D. Ill. 1984) 

(holding three candidates could not be charged with a lack of diligence prior to 

submitting their signatures because they may well have expected to be able to 

comply with the applicable statute) (citing Citation v. Cycle Co., Inc. v. Yorke, 693 

F.2d 691 (7th Cir. 1982).  After Movant failed to acquire the requisite number of 
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signatures, he immediately moved to protect his rights before any prejudice 

occurred to Respondents. 

B. Respondents were not prejudiced by any delay by Movant

“The second element—prejudice to the defendant—is demonstrated by a 

disadvantage on the part of the defendant in asserting or establishing a claimed 

right or some other harm caused by detrimental reliance on the plaintiff’s conduct.” 

White, 909 F.2d at 102 (Gull Airborne Instruments, Inc. v. Weinberger, 694 F.2d 

838, 844 (D.C. Cir. 1982); see also McCarthy v. Briscoe, 429 U.S. 1317, 1322

(U.S. 1976) (ordering a candidate’s name on the ballot after the District Court 

ruled in favor of the state on its affirmative defense of laches).2  

Movant filed this suit on December 27, 2011, the same date the names of 

candidates qualified to appear on Virginia’s primary ballot were scheduled to be 

certified.  This was just four days after Defendant Mullins made his preliminary 

determination Movant did not submit the required number of signatures. On 

January 9, 2012 (and again on January 10, 2012), the District Court ordered 

Respondents to send a directive to each of Virginia’s local electoral boards 

                                                
2 In McCarthy, the state argued that it was too late to add the candidate’s name to the statewide ballot and the 
District Court and Court of Appeals denied relief on the basis of laches. See McCarthy v. Briscoe, 418 F. Supp. 816, 
818 (W.D. Tex. 1976) (subsequent history omitted); McCarthy v. Briscoe, 539 F.2d 1353, 1354-55 (5th Cir. 1976) 
(subsequent history omitted). However, Mr. Justice Powell wrote for the Supreme Court: “This Court will normally 
accept findings of a district court affirmed by a court of appeals, on factual consideration such as those underlying a 
determination of laches. But acceptance of findings of fact does not, in this case, require acceptance of the 
conclusion that violation of the applicants’ constitutional rights must go unremedied.” Id. at 1322. The Supreme 
Court then ordered the candidate’s name be added to the ballot. McCarthy, 429 U.S. at 1323.
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requesting them to refrain from ordering any ballots until after the hearing.  (Doc. 

#46, 54).  As of January 13, 2012, the date of the hearing on Movant’s Emergency 

Motion for Injunctive Relief, the ballots had not been printed.  Accordingly, 

Movant’s requested relief of being placed on the ballot would not have caused any 

prejudice to Respondents at that time.  

The case law cited by the District Court for its finding the Respondents were 

prejudiced due to the Movant’s delay in filing suit highlights the sliding scale of 

prejudice which must be found in relation to the amount of time a plaintiff delayed 

in bringing his case.  (Doc. #73 p. 11 (citing Marshall v. Meadows, 921 F. Supp. 

490, 1494 (E.D. Va. 1996)).  The District Court’s analysis of the amount of 

prejudice Respondents are required to prove was based on the District Court’s 

erroneous determination that Movant sat on his rights for over four months (since 

August 13, 2011 when he declared his candidacy), instead of the actual delay of 

just four days (two of which were holidays).  Using the proper delay analysis, the 

District Court’s holding would stand for the proposition that Movant’s two-

business-day delay in filing suit, even though not a single ballot could have been 

printed at the time Movant filed, amounts to a sufficient level of prejudice which 

satisfies the laches requirements.  This is a clear abuse of discretion.

Because of the date Movant filed suit, the District Court indicates it can only 

speculate as to whether Movant would have been able to secure the 10,000 petition 
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signatures required under Virginia law.  The purpose of this requirement, which 

Movant also contends is unconstitutional, is to show legitimate strength amongst 

the electorate.  

Movant is a nationally-recognized Republican candidate for the presidency.  

He secured and submitted over 6,000 petition signatures following Virginia’s 

“likely . . . unconstitutional” election laws.  As discussed thoroughly above, 

Movant did not sleep on his rights in seeking redress for Virginia’s violations of 

his constitutional rights, and he should not be punished because of the 

Respondents’ claim Movant is without remedy due to his inability to show the 

support of the electorate.  Movant has demonstrated this support both on a national 

level and in Virginia, and this Court should order his name placed on Virginia’s 

Republican primary ballot.

MOVANT MEETS THE REQUIREMENTS FOR INJUNCTIVE RELIEF

A court may issue a preliminary injunction if it determines: (1) the 

plaintiff is likely to succeed on the merits; (2) the plaintiff is likely to suffer 

irreparable harm in the absence of preliminary relief; (3) the balance of the 

equities tips in the plaintiff's favor, and (4) an injunction is in the public interest. 

W. Va. Assoc. of Club Owners & Fraternal Servs., Inc. v. Musgrave, 553 F.3d 

292, 298 (4th Cir. 2009) (applying Winter v. Natural Res. Def. Council, 555 U.S. 

7, 19 (2008)). The District Court found Movant demonstrated he is entitled to 
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the injunctive relief under each of the four Winter factors.  (Doc. #73 p. 14-21).  

As specifically noted in the District Court’s Opinion, the 1) Movant is 

likely to succeed on its claim as Virginia’s residency requirement for petition 

circulators is “highly unlikely to withstand [Movant’s] First Amendment 

Challenge”; 2) the harm to Movant resulting from Virginia’s unconstitutional 

law “would obviously be irreparable”; 3) the “balance of the equities tip in favor 

of [Movant]”; and 4) the “public interest weighs heavily in favor of [Movant].”  

(Doc. #73 p. 14-21).  

CONCLUSION

The District Court properly determined section 24.2-545 of the Virginia 

Code is “highly unlikely” to withstand a First Amendment challenge.  The 

District Court also correctly determined Movant met the four Winter factors for 

injunctive relief.  However, the District Court abused its discretion in 

determining Movant’s two-business-day delay in filing suit after he suffered an 

injury subjected his claim to the doctrine of laches.  Respondents had not 

suffered any prejudice at the time Movant filed suit, and Virginia’s failure to 

expeditiously remedy its constitutional violations cannot be charged to Movant.  

Virginia’s election law, which resulted in only two from a large field of 

Republican candidates being placed on the primary ballot, both violates 

Movant’s constitutional rights and prevents the citizens of the Commonwealth 
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from having a meaningful choice at the primary election.  The District Court 

abused its discretion, and the law and equity heavily favor Movant’s request for 

injunctive relief.  This Court should grant an injunction ordering Movant’s name 

placed on Virginia’s Republican primary ballot, or in the alternative, issue an 

injunction ordering the Respondents not to order, print, or mail ballots prior to 

the Court’s final consideration of this appeal.

January 15, 2012    Respectfully Submitted,

THE HONORABLE RICK PERRY

____ /s/ _________________ ___    _
Hugh M. Fain, III (VSB No. 26494) 
Email:  hfain@spottsfain.com
M. F. Connell Mullins, Jr. (VSB No. 47213)
Email:  cmullins@spottsfain.com
Edward Everett Bagnell, Jr. (VSB No. 74647)
Email:  ebagnell@spottsfain.com
SPOTTS FAIN PC
411 East Franklin Street, Suite 600
Richmond, Virginia 23219
Telephone: (804) 697-2000
Facsimile: (804) 697-2100

Joseph M. Nixon (Pro hac vice application)
Email:  jnixon@bmpllp.com
James E. (“Trey”) Trainor, III (Pro hac vice to 
pending)
Martin D. Beirne (Pro hac vice application pending)
BEIRNE, MAYNARD & PARSONS, L.L.P.
1300 Post Oak Boulevard, Suite 2500
Houston, TX  77056
Telephone:  (713) 623-0887
Facsimile:  (713) 960-1527
ATTORNEYS FOR PLAINTIFF

THE HONORABLE RICK PERRY
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Counsel for Charles Judd, Kimberly Bowers 
and Don Palmer, members of the Virginia 
State Board of Elections, in their official 
capacity

Joseph N. Lief
Virginia International Raceway
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Telephone: (434) 822-7700
Counsel for Charles Judd, Kimberly Bowers 
and Don Palmer, members of the Virginia 
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Charles M. Sims (VSB No. 35845)
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division

THE HONORABLE RICK PERRY,

Plaintiff,

and

THE HONORABLE NEWT GINGRICH, THE
HONORABLE JON HUNTSMAN, JR., and
THE HONORABLE RICK SANTORUM,

Interveners,

FILED
IN OPEN COURT

JAN I 3 2012

CLERK, U.S. DISTRICT COURT
RICHMOND. VA

Civil Action No. 3:11-CV-856-JAG

CHARLES JUDD,
Member of the Virginia State Board of Elections,
in his official capacity, et ai,

Defendants.

ORDER

This matter is before the Court on the Emergency Motion for Temporary Restraining

Order and Preliminary Injunction filed by the plaintiff, the Honorable Rick Perry. (Dkt. No. 7.)

For the reasons stated from the bench and in the accompanying Memorandum Opinion, the

motion is DENIED. The Court's Order of January 10,2012 (Dkt. No. 54), is dissolved.

It is so ORDERED.

Date: January 13. 2012

Richmond, VA

/S/
John A. Gibney,/r.
United States District Judge

Case 3:11-cv-00856-JAG   Document 74    Filed 01/13/12   Page 1 of 1 PageID# 529
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division

FILED
IN OPEN COURT

JAN -| 3 2012

CLERK, U.S. DISTRICTCOURT
RICHMOND, VA

THE HONORABLE RICK PERRY,

Plaintiff,

and

THE HONORABLE NEWT GINGRICH, THE
HONORABLE JON HUNTSMAN, JR., and
THE HONORABLE RICK SANTORUM,

Intervenors,

v- Civil Action No. 3:11-CV-856-JAG

CHARLES JUDD,
Member of the Virginia State Board of Elections,
in his official capacity, et al.,

Defendants.

MEMORANDUM OPINION

This matter is before the Court on the plaintiff and intervenor-plaintiffs' (collectively, the

"plaintiffs") motion for a preliminary injunction. The plaintiffs are candidates seeking the

Republican nomination for President of the United States. Under Virginia law, they failed to

obtain the required number of petition signatures to place their names on the ballot for the

Republican primary election. Now, they ask the Court for apreliminary injunction ordering that

they be listed on the ballot. The plaintiffs argue that Virginia's rules limiting who can circulate

candidate petitions and requiring 10,000 signatures violate the First and Fourteenth Amendments

to the Constitution.

The equitable doctrine of laches bars the plaintiffs' request for a preliminary injunction.

Theyknew the rules in Virginia many months ago; the limitations on circulators affected them as
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